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This	  briefing	  addresses	  the	  January	  25th	  White	  House	  Executive	  Orderi	  regarding	  
immigration	  enforcement	  in	  the	  interior	  of	  the	  United	  States	  and	  the	  February	  20th	  
Department	  of	  Homeland	  Security	  (DHS)	  memoii	  operationalizing	  that	  Executive	  Order.	  
The	  policies	  put	  forward	  in	  these	  two	  documents	  constitute	  an	  assault	  on	  immigrants	  and	  a	  
threat	  to	  the	  safety	  and	  security	  of	  all	  American	  communities.	  They	  are	  a	  road	  map	  for	  the	  
mass	  jailing	  and	  deportation	  of	  immigrants.	  	  
	  
The	  very	  premise	  on	  which	  these	  policies	  rely	  is	  false.	  The	  President	  would	  have	  us	  believe	  
that	  immigrants	  threaten	  the	  safety	  of	  American	  communities.	  But	  immigrants	  in	  fact	  make	  
us	  a	  safer	  and	  stronger	  nation.iii	  	  	  
	  
As	  the	  Administration	  unabashedly	  vows	  to	  pursue	  a	  “nationalist”	  agenda	  and	  to	  
“deconstruct”iv	  the	  rights-‐‑respecting	  norms	  of	  government,	  a	  grave	  responsibility	  falls	  to	  
our	  elected	  officials.	  We	  look	  to	  our	  lawmakers	  to	  fight	  for	  legislation	  like	  the	  Community	  
Trust	  Act	  and	  the	  PROTECT	  Act	  which	  would	  repeal	  these	  misguided	  policies,	  to	  support	  
state	  and	  local	  actors	  resisting	  these	  efforts,	  and	  to	  hold	  the	  executive	  accountable.	  
	  
KEY	  PROVISIONS	  

	  
This	  briefing	  focuses	  on	  three	  particularly	  dangerous	  areas	  of	  the	  interior	  enforcement	  
order:	  

	  
• 1)	  Throwing	  away	  meaningful	  enforcement	  priorities:	  Although	  the	  memos	  

purport	  to	  put	  forward	  a	  new	  set	  of	  categories	  for	  prioritized	  enforcement,	  the	  
categories	  are	  in	  fact	  so	  broad	  that	  they	  put	  a	  target	  on	  the	  back	  of	  every	  
undocumented	  person.	  The	  list	  –	  for	  example	  –	  includes	  all	  individuals	  who	  have	  
committed	  acts	  which	  constitute	  a	  chargeable	  criminal	  offense.v	  Because	  unlawful	  
entry	  is	  a	  federal	  misdemeanor,	  this	  category	  alone	  includes	  anyone	  who	  crossed	  
the	  border	  without	  inspection,	  at	  any	  time	  in	  their	  past.	  	  
	  

• 2)	  The	  mass	  marketing	  of	  287(g)	  agreements:	  287(g)	  is	  the	  section	  of	  the	  
Immigration	  and	  Nationality	  Act	  that	  allows	  localities	  to	  enter	  into	  agreements	  with	  
DHS	  to	  deputize	  their	  local	  police	  to	  enforce	  federal	  immigration	  law.	  Investigation	  
after	  investigationvi	  has	  found	  287(g)	  agreements	  to	  result	  in	  rampant	  racial	  
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profiling	  and	  civil	  rights	  abuses.	  DOJ	  investigations	  in	  Maricopa	  County,	  AZ	  and	  
Alamance	  County,	  NC	  found	  that	  in	  both	  jurisdictions	  the	  sheriff’s	  offices,	  working	  
under	  287(g)	  agreements,	  engaged	  in	  unconstitutional	  police	  practices	  including	  
racial	  profiling	  and	  the	  unlawful	  detention	  and	  arrests	  of	  Latinos.	  	  
	  

• 3)	  Reinstatement	  of	  the	  failed	  Secure	  Communities	  program:	  Secure	  
Communities	  mandates	  the	  sharing	  of	  biometric	  information	  between	  local	  law	  
enforcement	  agencies	  and	  Immigration	  and	  Customs	  Enforcement	  (ICE)	  –	  forcing	  
every	  law	  enforcement	  officer	  to	  in	  effect	  screen	  for	  immigration	  violations.	  It	  uses	  
as	  its	  primary	  instrument	  the	  “detainer”	  –	  a	  notice	  issued	  by	  ICE	  to	  a	  local	  law	  
enforcement	  agency	  requesting	  that	  an	  individual	  be	  held	  longer	  than	  he	  would	  
otherwise	  be	  held	  for	  ICE	  to	  come	  and	  pick	  him	  up.	  The	  reinstatement	  of	  Secure	  
Communities	  means	  that	  detainers	  will	  be	  issued	  without	  discretion	  against	  anyone	  
who	  is	  removable,	  and	  will	  always	  request	  the	  prolonged	  jailing	  of	  an	  immigrant	  
rather	  than	  the	  mere	  notification	  of	  expected	  release.	  The	  President	  has	  threatened	  
to	  strip	  federal	  funding	  from	  jurisdictions	  that	  limit	  their	  compliance	  with	  detainers.	  	  

	  
REAL	  LIFE	  CONSEQUENCES:	  rampant	  illegalities	  and	  undermining	  of	  public	  safety	  	  

	  
These	  policies	  will	  trigger	  rampant	  violations	  of	  law	  by	  local	  and	  federal	  actors.	  	  

	  
These	  policies	  cannot	  be	  operationalized	  without	  triggering	  endemic	  racial	  profiling	  by	  
immigration	  officers	  and	  local	  law	  enforcement.	  Local	  law	  enforcement	  officers	  deputized	  
under	  287(g)	  agreements	  to	  carry	  out	  immigration	  enforcement	  are	  now	  doing	  so	  without	  
any	  meaningful	  enforcement	  priorities	  in	  place.	  Imagine:	  local	  police	  officers	  empowered	  to	  
stop	  and	  arrest	  individuals	  on	  nothing	  more	  than	  a	  reasonable	  suspicion	  that	  the	  individual	  
has	  committed	  the	  offense	  of	  unlawfully	  entering	  the	  United	  States.	  It	  is	  hard	  to	  see	  how	  
this	  will	  be	  accomplished	  other	  than	  through	  impermissible	  reliance	  on	  race.vii	  	  
	  
The	  President’s	  threat	  to	  strip	  federal	  funding	  from	  localities	  that	  limit	  compliance	  with	  
detainers	  constitutes	  an	  impermissible	  use	  of	  coercion	  to	  conscript	  state	  and	  local	  
resources	  into	  the	  enforcement	  of	  federal	  immigration	  laws.	  Such	  coercion	  violates	  the	  
“anti-‐‑commandeering”	  principle	  found	  in	  the	  tenth	  amendment	  of	  the	  Constitution.viii	  	  
	  
States	  and	  localities	  that	  do	  cooperate	  with	  detainer	  requests	  under	  Secure	  Communities	  
are	  exposing	  themselves	  to	  massive	  liability	  for	  systemic	  violations	  of	  the	  fourth	  
amendment.	  Through	  litigation	  initiated	  by	  the	  National	  Immigrant	  Justice	  Center,	  the	  
federal	  court	  for	  the	  Northern	  District	  of	  Illinois	  recently	  found	  that	  ICE	  engages	  in	  blatant	  
violations	  of	  the	  Immigration	  and	  Nationality	  Act	  in	  its	  issuance	  of	  detainers.ix	  Shortly	  after	  
this	  decision,	  the	  federal	  court	  for	  the	  District	  of	  Rhode	  Island	  found	  that	  ICE	  and	  the	  
Director	  of	  the	  Rhode	  Island	  Department	  of	  Corrections	  were	  liable	  for	  fourth	  amendment	  
violations	  after	  the	  local	  jail	  held	  a	  naturalized	  U.S.	  citizen	  under	  an	  immigration	  detainer	  
for	  24	  hours.x	  	  
	  
The	  President’s	  Executive	  Order	  seems	  to	  presupposes	  that	  some	  or	  all	  sanctuary	  
jurisdictions	  are	  in	  violation	  of	  a	  provision	  of	  federal	  law	  found	  at	  8	  §	  U.S.C.	  1373.	  To	  set	  the	  
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record	  straight,	  8	  U.S.C.	  §	  1373	  is	  a	  limited	  provision	  of	  law	  that	  simply	  states	  that	  state	  and	  
local	  government	  entities	  and	  officials	  may	  not	  prohibit	  or	  restrict	  the	  sharing	  of	  
information	  with	  DHS	  regarding	  an	  individual’s	  immigration	  or	  citizenship	  status.xi	  That’s	  
it.	  When	  it	  comes	  to	  the	  sanctuary	  cities	  debate,	  the	  unlawful	  conduct	  lies	  with	  ICE’s	  
illegal	  detainer	  practices,	  not	  the	  acts	  of	  jurisdictions	  limiting	  their	  cooperation	  with	  
such	  practices.	  	  
	  
These	  policies	  make	  all	  of	  us	  less	  safe.	  	  
	  
Sheriff	  Jerry	  Clayton	  of	  Washtenaw,	  Michigan	  and	  Angelica	  Avila,	  a	  young	  woman	  who	  has	  
endured	  the	  harms	  caused	  by	  287(g)	  agreements,	  will	  speak	  today	  to	  the	  ways	  in	  which	  
cooperation	  between	  the	  police	  and	  federal	  law	  enforcement	  undermines	  
community	  trust	  in	  the	  police.	  When	  immigrants	  are	  afraid	  to	  report	  crimes	  and	  
communities	  do	  not	  trust	  the	  police	  who	  bear	  the	  sacred	  responsibility	  to	  keep	  them	  safe,	  
we	  all	  suffer.	  	  
	  
Prosecutorial	  discretion	  is	  a	  basic	  tenet	  of	  law	  enforcement,	  and	  abandoning	  it	  makes	  
no	  sense.	  Giving	  poorly	  trained	  ICE	  officers	  the	  unbridled	  authority	  to	  stop,	  detain	  and	  
deport	  any	  undocumented	  person	  results	  in	  communities	  living	  in	  fear,	  parents	  keeping	  
their	  children	  home	  from	  school,	  and	  valuable	  members	  of	  our	  communities	  forced	  back	  
into	  the	  shadows.	  About	  2/3	  of	  the	  undocumented	  population	  has	  resided	  in	  the	  United	  
States	  for	  more	  than	  a	  decade.xii	  Undocumented	  immigrants	  are	  our	  neighbors,	  the	  parents	  
of	  kids	  in	  our	  schools,	  and	  an	  integral	  part	  of	  our	  communities.	  
	  
And	  finally:	  Immigration	  to	  the	  United	  States	  is	  not	  a	  public	  safety	  issue.	  It	  is	  certainly	  true	  
that	  there	  have	  been	  tragic	  crimes	  committed	  by	  non-‐‑citizens	  in	  the	  United	  States.	  It	  is	  a	  
sad	  truth	  that	  people	  of	  all	  races,	  nationalities	  and	  creeds	  commit	  crime.	  But	  it	  is	  also	  the	  
reality	  that	  immigration	  makes	  us	  safer.	  Studies	  have	  repeatedly	  shown	  that	  immigrants	  
commit	  less	  crime	  than	  native	  born	  Americans.xiii	  And	  while	  the	  President	  is	  threatening	  to	  
deprive	  sanctuary	  jurisdictions	  of	  vital	  federal	  funds,	  a	  study	  released	  just	  last	  month	  found	  
that	  sanctuary	  jurisdictions	  in	  fact	  have	  lower	  crime	  rates	  and	  stronger	  economies	  than	  
similar	  jurisdictions	  without	  sanctuary	  policies.xiv	  	  
	  
TAKE	  ACTION	  	  
	  
We	  look	  to	  the	  legislature	  to	  hold	  ICE	  accountable	  by	  asking	  the	  critical	  questions.	  
Demand	  accountability	  from	  ICE	  for	  enforcement	  operations.	  Who	  is	  being	  apprehended	  
and	  why?	  What	  standard	  is	  in	  place	  when	  an	  officer	  determines	  who	  to	  arrest?	  What	  
training	  are	  ICE	  officers	  and	  local	  law	  enforcement	  receiving?	  Are	  protections	  in	  place	  to	  
ensure	  that	  immigration	  operations	  are	  not	  happening	  at	  sensitive	  locations	  like	  churches,	  
court	  houses,	  and	  schools?	  Do	  not	  let	  up:	  whether	  a	  DACA	  recipient	  is	  targeted	  for	  
immigration	  enforcement	  as	  Daniel	  Ramirez	  was	  in	  Washington	  state;xv	  a	  transgender	  
woman	  is	  arrested	  by	  ICE	  while	  in	  court	  trying	  to	  get	  a	  protective	  order	  as	  Irvin	  Gonzalez	  
was	  in	  El	  Paso;xvi	  or	  ICE	  targets	  for	  arrest	  homeless	  men	  emerging	  from	  a	  church	  
hypothermia	  shelter	  as	  they	  did	  in	  Alexandria,	  VA.xvii	  	  
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Combat	  efforts	  to	  force	  localities	  into	  cooperation	  with	  federal	  law	  enforcement	  or	  
coerce	  such	  cooperation	  through	  threats	  to	  strip	  federal	  funding.	  These	  efforts	  are	  
unconstitutional	  and	  undermine	  community	  policing.	  	  
	  
Support	  localities	  exercising	  their	  discretion	  to	  establish	  boundaries	  on	  their	  cooperation	  
with	  federal	  law	  enforcement.	  Establishing	  such	  boundaries	  does	  not	  violate	  8	  U.S.C.	  §	  
1373,	  but	  instead	  constitutes	  a	  responsible	  measure	  to	  avoid	  liability	  for	  the	  inevitable	  
fourth	  amendment	  and	  civil	  rights	  violations	  such	  cooperation	  entails.	  	  
	  
***	  
	  
Questions:	  Contact	  Heidi	  Altman	  at	  haltman@heartlandalliance.org.	  	  
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