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ending  
mandatory 
detention

Each year, U.S. Immigration and 
Customs Enforcement (ICE) detains 
over 100,000 immigrants,1 including 
people who have lived in the U.S. for 
decades, parents of U.S. citizens2 and 
individuals who come to the country 
seeking safety.3 ICE subjects people in 
detention to dangerous conditions and 
substandard medical care.4 Detention 
facilities are often located in rural, hard to 
reach areas, inaccessible to families and 
legal counsel.5 The unprecedented scale of 
immigration detention has been driven in 
large part by private prison companies that 
capture the lion’s share of the over one 
billion dollars spent every year to lock up 
immigrants.6 

Immigration detention is thus immoral and 
inhumane; it causes psychological trauma 
and physical injury, breaks families apart, 
and shatters immigrants’ chances to win 
relief—all while enriching private coffers. 
And immigration detention is not 
necessary—studies consistently show that 
immigrants show up for their hearings close 
to 100% of the time when provided 
support, counsel and reliable information 
about hearing schedules.7

Generally, an individual fighting their 
deportation in immigration court may be 
released if it is determined that they are 
not a flight risk or a danger to the 
community.8 However, section 236(c) of the 
Immigration and Nationality Act requires 
that several sweeping categories of 
immigrants be kept in custody even if they 

can affirmatively demonstrate that they 
pose no flight risk or danger.9 On any given 
day, ICE categorizes approximately two-
thirds of those detained as being subject to 
mandatory detention.10 ICE uses the 
mandatory detention provision to justify 
the prolonged detention of people facing 
removal on nearly any of the crime-based 
grounds of removability,11 including minor 
crimes like marijuana possession and 
shoplifting offenses involving diapers and 
food.12  

Immigration proceedings are civil, just like 
proceedings in housing or tax court. But 
what differentiates immigration from 
other civil proceedings is that 
immigrants are locked up in jails and 
prisons that are indistinguishable 
from the harms of criminal 
incarceration. And although the criminal 
legal system is rife with its own injustices, 
those in mandatory immigration detention 
do not even get the basic procedural 
protections available in the criminal 
context.15

There is no other area of American law 
where people can be locked up for 
prolonged periods without any 
individualized determination of the 
necessity of such detention. Indeed, in 
the criminal legal system, there is a 
presumption favoring pretrial release.13  
No matter the seriousness of the 
charge, individuals detained for 
criminal proceedings are entitled to 
individualized bond hearings.14
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Section 236(c) is a byproduct of 
immigration detention’s historical 
roots in racism and anti-Blackness. 
The mass immigration incarceration system 
grew out of enforcement episodes in the 
1980s and 1990s targeting immigrants from 
Haiti and Cuba.16 During the 1990s, the 
combination of the increase in mass 
incarceration of Black and Brown 
communities in American prisons as part of 
the “War on Drugs” was tinder to the fire 
of the expansive immigration detention 
system today.17 Section 236(c) was enacted 
in 1996 as part of the Illegal Immigration 
Reform and Immigrant Responsibility Act 
(“IIRIRA”), which was the immigration 
version of the discredited 1994 Crime Bill, 
and which imported the racism and defects 
of the criminal legal system into the 
immigration arena.18

While political leaders from both parties 
have now recognized the failure of the 
“tough on crime” policies of that era—
President Biden has since called his support 
for the 1994 Crime Bill a “big mistake”19—
many have been slow to recognize the ways 

those same policies persist in the 
immigration arena. Such is the case with 
mandatory detention, which continues to 
disproportionately impact Black and Brown 
immigrants.20

Although Black immigrants 
comprise only 5.4% of the 
unauthorized population in the 
U.S., they represent 10.6% of all 
immigrants in removal 
proceedings.21  


Half of all Black immigrants 
detained pending their removal 
proceedings have criminal 
grounds of removability, 
overwhelmingly based on minor 
offenses such as marijuana 
possession or shoplifting.22   
Thus, the racial disparities in our 
criminal legal system are a 
primary driver of the mandatory 
detention of Black immigrants.  

a racial justice issue

Detention under section 236(c)  is incompatible with the Biden-Harris 
administration’s commitment to move toward a “fair, safe, and orderly” 
immigration  system.23  Notably,  while  ICE’s  interim enforcement  priorities 
miss the mark in various ways,24 they represent a step forward in that they are 
much narrower than the categories outlined in section 236(c).25 It defies logic that 
the Biden-Harris administration would continue to impose detention without a 
chance for release on individuals it does not consider a priority for enforcement 
in the first place.
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the harms
Regressive results for public safety. 
Immigrant detention undermines public 
safety by destabilizing communities and 
instilling a lack of trust in public 
institutions. Detention can cause financial, 
food, and housing insecurity for family 
members—including children—left 
behind.26 And studies consistently show 
that immigrants are in fact correlated with 
lower crime rates in communities, not 
higher.27 

Double penalties. For those in detention 
with past criminal convictions, detention 
poses a second penalty solely because of 
their places of birth.28 

Undermines Fairness.  Mandatory 
detention undermines people’s access to 
lawyers and the evidence they need to 

defend themselves. Having a lawyer and 
being free from detention are the two most 
important variables affecting case outcomes. 
That is why detained and unrepresented 
immigrants win their deportation 
proceedings a paltry 4% of the time; 
however, when those same immigrants are 
free and represented, they prevail 48% of 
the time.29

Detention kills. Deaths among detained 
immigrants in ICE custody have increased 
sevenfold since 2018; the rising death rate 
has been attributed to the spread of 
COVID-19, suicide rates, and substandard 
medical care.30 The number of deaths in 
ICE custody for Fiscal Year (FY) 2020 
tripled that of 2019, despite the detained 
population having dropped by a third.31 

Now 54 years old, Robert came to the U.S. 
from Jamaica in the 1970s and lived in the 
community for years as a green card holder. In 
the early 1990s, he was sentenced to life in 
prison for a nonviolent drug offense. During 
the COVID-19 pandemic, Robert was granted 
compassionate release from incarceration 
because his underlying health conditions put 
him at great risk, and the judge believed that 
he was fully rehabilitated. 

Robert joyfully anticipated reunification with 
his children and grandchildren but was instead 
immediately taken into ICE custody. He has 
three U.S. citizen children, including a New 
York City police officer. ICE has refused to 
release Robert for more than six months 
because of section 236(c); he remains in a 
county jail in Kentucky with his life in 
constant danger.

Maura is a 41-year-old trans woman who 
suffered relentless violence in her country of 
birth simply because of who she is. 

One day, while living on the street without a 
home, Maura defended herself by throwing a 
rock in the direction of a man and his dogs 
who had approached to attack her. Maura 
served a criminal sentence for assault with a 
deadly weapon, and then was transferred to 
immigrant detention as she faced removal 
proceedings. 

Maura has been in mandatory detention for 
almost two years in California, where she has 
suffered abuse and lacks adequate medical 
care. She does not fall under the Biden 
administration’s current enforcement 
priorities, yet continues to be detained under 
section 236(c).

Robert Maura
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what 
members 
of Congress  
can do Empowering immigration judges to make 

individualized custody determinations by 
repealing section 236(c) and other 
mandatory custody provisions of the 
Immigration and Nationality Act, as 
contemplated by the Dignity for Detained 
Immigrants Act32 and New Way Forward 
Act,33 is imperative. 

Until such repeal is accomplished, Congress 
can mitigate many of the harms caused by 
section 236(c) by including language in the 
FY 2022 Department of Homeland 
Security Appropriations Act that prohibits 
ICE from inappropriately using section 
236(c) to justify the prolonged detention of 
immigrants. Specifically, Congress should 
adopt language identical or similar to 
section 219 of the draft 2021 House bill that 
passed out of Committee last year, 
precluding prolonged immigration 
detention without an individualized release 
assessment for every person in ICE 
custody, including those described in 
section 236(c).34
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